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In Ainsworth v. Powell, N. Y. Su- 
preme Court, May, 1879, 8 N. Y. Week- 
ly Dig. 333, the defendant had com. 
promised with his creditors at fifty 
cents on a dollar, and afterwards gave 
the plaintiff's testator, who was one 
of the creditors, a note for the amount 
released by him. In an action on the 
note, it was held that although, by the 
compromise and release, the legal lia- 
bility of the defendant was extinguish 
ed, his moral obligation remained, and 
such moral obligation was a sufficient 
consideration to sustain the note. It 
is perfectly well settled by a long line 
of decisions that a moral obligation is 
not a sufficient consideration to sup- 
port an express promise. The doc- 
trine of moral consideration has 
brought confusion enough into the 
law, and it is not well to continue it 
by holding in general terms that a 
promise is valid because there is a 
moral consideration to support it. The 
only cases in which a so-called moral 
consideration is sufficient to support a 
promise are those in which the “promise 
does away with a legal suspension or 
bar of a right of action which, but for 
such suspension or bar, would be 
valid.” As for example in the 
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case of a promise Ly a person of full 
age to pay a debt contracted during 
infancy, or a promise to pay a debt 
barred by the statute of limitations, or 
a promise by a bankrupt to pay a debt 
from which he has been discharged. 
Langdell’s Select Cases on Contracts 
1017 ; Beaumont v. Reeve, 8 Q. B. 483 ; 
Eastwood v. Kenyon, 11 A. and E. 438 ; 
Flight v. Reed, 1 H. and C. 703; Note 
to Wennall v. Adney, 3 B. and P. 249. 
The principle on which the promise is 
supported is not that the moral con 
sideration is sufficient, but that there 
is an existing debt which the creditor 
might recover but for the bar or sus 
pension interposed for the benefit of 
the debtor, and that the debtor has 
waived the protection the law afforded 
him. In this case the protection of 
the release was similar to that of a 
discharge in bankruptcy, and the debt 
or having waived it by giving his 
promissory note, the note has the or- 
iginal debt to support it. In the case 
of Flight v. Reed, above named, the 
Court of Exahequer went so far as to 
hold that there was sufficient consider- 
ation for bills of exchange given after 
the abolition of the usury law to take 
up bills that were void for usury. The 
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true explanation of this case, however, 
is that bills of exchange and promis- 
sory notes really need no considera. 
tion. By the “custom of merchants” 
the acceptance of a bill of exchange 
created a liability and by the Statute 
of 3and 4 Anne, cap. 9, promissory 
notes are put on the same footing with 
bills of exchange and declared by vir 
tue of their being notes “to be due 
and payable to the person to whom 
they are made payable.” The very 
fact that a plaintiff may declare upon 
a promissory note without alleging a 
consideration and that the burden of 
proof to show failure of con- 
sideration rests upon the defendant, 
proves that the consideration is no 
part of the plaintiff's case. It is not 
enough for the defendant to show ab- 
sence of consideration; he must go 
further and prove that the supposed 
consideration has failed or is fraudu 
lent or illegal, and we venture to say 
that there are very few cases in which 
a promissory note or bill of exchange 
has been held invalid upon any less 
proof than this. The courts, indeed, 
always say that a consideration must 
exist, but they are satisfied with con- 
siderations which are almost imaginary 
and would not for a moment be thought 
sufficient to support a promise at 
common law. A pre-existing debt is 
universally allowed to be good consid 
eration for a note, and yet even this is 
not sufficient to support any other ex 
press promise which differs in any re 
spect from the promise implied in lew. 
We are aware that promissory notes 
are pot allowed to be used to make 
eifts to take effect after death, and 
that gifts of promissory notes have 
been head to be ineffectual in other 
cases, but we think that if the notes in 
these cases were really commercial 
paper, the decisions grew out of a mis 





understanding of the principles by 
which they are governed. 





Tue case of Box v. Jubb, L. R. 4 
Exch. D. 76, limits the doctrine of the 
well known case of Fletcher v. Rylands, 
L. R. 1 Exch. 265, L. R. 3 H. L. 330, 
and justifies the decision of the Su- 
preme Court of New Jersey in Mar 
shall vy. Welwood, 9 Vroom 339. The 
case of Box v. Juob was as follows: 
The defendants possessed a reservoir 
with sluices connected with a main 
drain or water-course, from which the 
reservoir was supplied, and with sluices 
by which the surplus water was re- 
turned into this drain at a lower level. 
The combined effect of the emptying 
of a reservoir belonging to a third 
person upon the defendant's premises, 
and of an obstruction in the drain be- 
low them, was to force water through 
sluices into the defendant's reservoir, 
and so cause an overflow thence on the 
plaintiff's land. In an action for dam 
ages occasioned thereby, it was shown 
that the defendants had no control 
over the main drain or the other res- 
ervoir, and nu knowledge of the cir- 
cumstances that caused the overflow, 
and that the sluices were maintained 
so as to prevent overflow under ordi 
vary circumstances. It was held that 
the defendants were not liable. 

In Fletcher v. Rylands, A was the 
lessee of certain mines; B was the 
owner of a mill. B desired to construct 
a reservoir, and employed competent 
persons—an engineer and a contractor 
—to construct it. A had worked his 
mines up to a spot where there were 
certain old passages of disused mines ; 
these passages were connected with 
vertical shafts, which communicated 
with the land above, and whieh had 
ulso been out of use for years, and 
were apparently filled with marl and 
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the earth of the surrounding land. 
When the water was introduced into 
the reservoir it broke through some of 
the shafts, flowed through the old pas- 
sages, and flooded A’s mine. It was 
held that A was entitled to recover 
damages from B in respect to this in- 
jury. Mr. Justice Blackburn said: 
“We think the true rule of law is that 
the person who, for his own purposes, 
brings on his lands and collects and 
keeps there anything likely to do mis- 
chief if it escapes, must keep it in at 
his peril; and if he does not do so is 
prima facie answerable for all the 
damage which is the natural conse- 
quence of its escape.” 

Marshall v. Welwood was an action 
for damages occasioned by the bursting 
of a steam boiler on the premises of 
the defendant, adjoining those of the 
plaintiff. The plaintiff insisted that 
the defendant was liable unless it ap- 
peared that the boiler was not being 
run by him or his agent at the time of 
the explosion. The proposition con- 
tended for was that 2 person is respon 
sible for the immediate consequences 
of the bursting of a steam boiler in use 
by him, irrespective of any question of 
negligence on his part. Beasley, C.J., 
in delivering the opinion of the Court, 
said that this view of the law was in 
accordance with the principles main- 
tained with great learning and force in 
some recent English decisions, and es- 
pecially in Fletcher v. Rylands. But 
after stating the argument of the court 
in this case, the Chief Justice said that 
its reasoning had failed to convince 
him of the correctness of the result to 
which it leads; that he thought the 
error of the English court consisted in 
taking an old rule of law in regard to 
the liability of the owner of cattle for 
their escape, and amplifying it into a 
general if not a universal principle. He 





referred to other cases cited by the Eng- 
lish court, and said: ‘I cannot agree 
that, from these indications, the broad 
doctrine is to be drawn that a man, in 
law, is an insurer that the acts which 
he does, such acts being lawful and 
done with care, shall not injuriously 
affect others,” and he held that it was 
a question of fact for the jury whether 
the occurrence was the product of pure 
accident or the result of the want of 
care or skill on the part of the defend 
ant or his agents. A similar case in 
regard to a steam boiler was decided 
by the New York Court of Appeals in 
Losee v. Buchanan, 51 N. Y. 476, and 
the same criticism was made upon the 
rule in Fletcher v. Rylands. 





Nichols v.Marshland, L.R. 10 Exch. 
255, was very similar to Box v. Jubb, 
and the effect of these two cases is to 
except from the rule in Fletcher v. Ry- 
lands those cases in which a power 
beyond the control of the defendant 
comes into play after the defendant had 
brought the dange1ous substance upon 
bis land, so that the act of the defend- 
ant is not the immediate cause of the 
injury, and it is suggested that in 
Fletcher v. Rylands the defendant, al- 
though he did not know it, was really 
pouring water through the hidden 
shafts directly into the plaintiff's mines. 





A writer in the Solicitor’s Journal 
finds it difficult to reconcile Nichols v. 
Marshland and Box v. Jubb with 
Fletcher v. Rylands, and comes to the 
conclusion, “ with some reluctance and 
difficulty,” that Fletcher v. Rylands is 
sound law, if it be remembered that 
the mine owner was first in the field, 
and that the surface owner afterwards 
brought water upon his land, and that 
it escaped through artificial openings. 
It illustrates, he thinks, the philosoph 
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ic theory that assigns the origin of 
property to priority of occupation. 





In Hill v. Eldridge, Mass. Sup. Jud. 
Court, July, 1879, 2 Mass. Law Rep., 
No. 38, the question arose whether a 
man is a competent witness to prove 
bis own age. There is no subject on 
which a man feels more confident, and 
yet a little cross-examination would 
soon reveal that his knowledge was 
only from hearsay. In this case the 
action was for goods sold. The de- 
fendant pleaded infancy. It appeared 
at the trial that the defendant's father 
was dead but it did not appear whether 
his mother was living or not. The de 
fendant was the only witness as to his 
own age. Upon exception to the de- 
fendant's evidence, it was held that a 
person may testify to his own age and 
that such weight may be given to his 
testimony as the court and jury may 
think it entitled to receive. It may be 
that the defendant's counsel suggested 
to the court the story of the dispute 
between a father and son as to bis 
right to vote. The father was a Dem- 
ocrat and the son « Republican. The 
son came to cast his first vote and his 
father challenged it on the ground that 
he wus not yet of age. After a sharp 
dispute had lasted many minutes the 
father clinched his argument by asking 
in a triumphant tone, “* Don’t I know 
how old you are? Was not I there ?” 
But the sun was quite equal to the sit 
uation, and replied, ‘* Was not I there 
too 7" 

Tux following anecdote was told in 
the Washington Law Reporter as an 


ilustratio: of “the ruling passion 
strong in death: Mr. ——, « Master 


in Chancery, was on his death bed—a 


very weaithy man. Some occasion of 





was necessary to make an affidavit, and 
the attorney, missing one or two other 
masters whom he inquired after, ven- 
tured to ask if Mr. would be able 
to receive the deposition. The propo 
aal seemed to give him momentary 
strength ; his clerk was sent for, and 
the oath taken in due form. The mas 
ter was lifted up in bed, and with diffi- 
culty subscribed the paper. As he 
sank down again he made a signal to 
his clerk—‘ Wallace.” “Sir.” “Your 
ear—lower: have you got the half- 
crown?” He was dead before morn 
ing. We think the story Judge Grier 
used to tell was a better one. He 
said: There was oncea very old widow 
lady who had lived many years with 
her maiden daughters. They were 
damsels of sixty summers and up 
wards, and the three had played euchre 
together every night for twenty years, 
but at last the old lady was taken ill, 
and feeling herself about to die, she 
summoned up her failing strength, and 
called her daughters to her bedside. 
They drew near and leaned over her 
to catch her dying words, and she 
whispered: “Girls, I have a word to 
say to you before I die.” They listened 
in breathless silence to hear her part 
ing message apd she _ continued: 
“Girls, whenever you have a right 
bower and two small trumps always 
order it up.” 








We are indebted to one of the law 
journals of the country, whichis gener 
ally to be depended on for accuracy of 
statement, for the rather startling in- 
formation tuat Sir Walter Scott was af- 
terwards Lord Stowell. When we think 
of this we are more deeply than ever 
impressed with the versatility of Scott's 
genius and the strength of his intel- 
lect. We are at a loss which to admire 


great urgency vceurred, in which it} most, his delineations of character and 
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description of Scotch scenery, or his 
luminous judgments upon difficult 
questions of admiralty law. This same 
journal some time ago repeated a fa- 
miliar story of the younger days of 
Lord Eldon, and called him John Lord. 
We are much puzzled by these two 
statements and can not reconcile them 
with all that we have heard of the two 
brothers, John and William Scott, 
whose splendid figures in judicial robes 
appear in marble side by side in Oxford, 
“Sir Walter Scott (afterwards Lord 
Stowell)” is mentioned by our contem- 
porary as forming one of the company 
at Boswell’s house in Edinburgh when 
Sir William Forbes said an honest law 
yer should never undertake a cause 
that he was satisfied was not a just 
one. “Sir,” said Dr. Johnson, “a 
lawyer has no business with the justice 
or injustice of the cause he undertakes 
unless his client asks his opinion, and 
then he is bound to give it honest- 
ly,” and the worthy Doctor proceeded 
to descant wisely and at length upon 
this subject, and young William Scott 
(for it was he and not Sir Walter) no 
doubt listened eagerly to such wise 
counsels upon the conduct of the pro- 
fession he was about to enter. 





Tue extent of the liability of one 
person for an injury which, though pri 
marily the result of his act is more im- 
mediately the result of the intervention 
of another, is discussed in the case of 
Magee v. Caro, lately decided in one 
of the New York inferior courts. The 
plaintiff, while passing along the side- 
walk in front of the defendant's store, 
was knocked down by a large box used 
for packing looking glasses, and sus- 
tained injuries for which he brought 
the present action to recover damages. 
The evidence disclosed, without con- 
tradiction, that the box was thrown 





against the plaintiff by two boys who 
were playing on the sidewalk at the 
time. It was held that the defendant 
was not liable, the court saying: “The 
facts proved fail to make outa cause of 
action against the defendant. The 
proximate cause of the injury was the 
act of the two boys. Placing the box 
upon the public sidewalk may have 
been the primary cause, but the inde- 
pendent act of the boys—a thing the 
defendant could not have foreseen or 
been expected to have guarded against 
—was the direct and immediate cause 
of the damages. The defendant can- 
not be held for their tortuous act, and 
is liable only for the consequences 
which flow in the ordinary and natural 
sequence from his own.” The court 
refer to the opinion of Depue, J., in 
Cuff, Admx. v. The Newark and New 
York R.R. Co., 6 Vroom 17, where the 
cases are cited and the principles which 
govern the subject are discussed at 
some length. The general rule is there 
repeated that the damage to be 1ecov- 
ered must be the natural and proxi- 
mate cause of the injury. ‘‘ The law,” 
it is there said, *‘ cannot undertake to 
trace back the chain of causes indefi- 
nitely. * * * It therefore stops at 
the first link 1m the chain of causation, 
and looks only to the person who is 
the proximate cause of his injury;” and 
again Depue,J.says “that in many cases 
the intervention of the independent act 
ofa third person between the wrong 
complained of and the injury sustained, | 
which was the immediate cause of the 
injury, is made a test of that remote 

ness of damage which forbids a recov- 
ery. There can be no doubt of the 
correctness of the decision of the New 
York cases nor of the soundness of the 
rulings in the case in New Jersey if 
they are not given too general an ap- 
plication, but it is not true that the 
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court always stops at the first link of 
causation. The links of causation are 
so tangled that it is impossible to tell 
which is the first, and it is not in all 
cases that the intervention of the inde- 
pendent act of a third person is the 
test of remoteness. The expression, 
proximate cause, is very indefinite and 
misleading. Itis safer to say that a 
man is liable for the natural and prob- 
able consequences of his act. If the 
result was one which might have been 
definitely expected, it is no matter how 
many causes intervened. Lane v. At- 
luntic Works, 107 Mass. 104, is u case 
which illustrates this and limits the 
doctrine of Magee v. Caro to the facts 
in hand. In this case the defendant, 
an iron-founder, put in the street in 
front of his foundry (where he had no 
right to leave it and where he knew 
children were accustomed to play) a 
truck with a hot iron casting of nine 
hundred pounds weight upon it, with the 
intention of leaving it there all night. 
Three hours after, two children, seven 
and eight years old, were passing along 
the street, and another boy about 
twelve years old, not in their company, 
asked them to stop and see him move 
the truck. They stopped to see him 
and within half a minute afterwards, 
upon his moving the truck slightly, the 
casting rolled off and fell upon the 
younger boy and injured him. The 
casting was not trigged upon the truck 
nor were the wheels of the truck 
blocked. It was held that the defend 
ant was liable because the injury was 
one reasonably to be apprehended as 
the result of his negligence, and the 
wrongful conduct of the boy who 
moved the truck was not allowed to 
relieve the defendant. See also Bur- 
rows v. The March Gas and Coke Co., 
L. R. 5 Ex. 67, and Am. Law Review, 
January, 1870. 
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In United States v. Thompson, 8 
Otto 486, it is held that the United 
States is not bound by a State statute 
of limitations, even though it may be 
distinctly named in it. The doctrine, 
the Court say, has been several times 
laid down by this Court; but it seems 
always to have been taken for granted, 
and in no instance to bave been dis- 
cussed either by counsel or Court. 
United States v. Buford, 3 Peters, 12; 
Lindsey v. Miller's lessee, 6 id., 666 ; 
Gibson v. Chouteau, 13 Wall, 92. The 
doctrine is discussed in United States 
v. Hoar, 2 Mass. 311l,and United States 
v. Williams, 5 MeL. 133. The present 
case contains a thorough discussion of 
the subject. 





Stewart v. Sonneborn, 8 Otto 187, 
contains a very interesting discussion 
of the law relating to malicious prose- 
cution, as applied to bankruptcy pro- 
ceedings. The majority of the Court 
held that the same rule prevailed in 
here as in other cases, and that in 
an action for damages against a person 
who had instituted bankruptcy pro- 
ceedings against the plaintiff, which 
were dismissed because the defendant 
was not a creditor, it is not sufficient 
for the plaintiff to prove the dismissal 
of the proceedings in the case ; he must 
go further and show malice and want 
of probable cause; but Bradley J. dis- 
sented and held that an essential con 
dition of a right to take proceedings in 
bankruptcy is the fact of being a credit 
or. It is not enough,he argued,that the 
petitioner should honestly believe him 
self to be a creditor. If he takes these 
proceedings be does it at his peril, and 
if he fails to establish his claim as a 
creditor is liable for the damages 
caused by the proceedings. The reason 
for the difference between the liability 
for these proceedings and the liability 
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for any other form of prosecution is 
that every man has a right to bring 
any other form of action if he believes 
he has a good claim, and the law pro 
tects him in his right to bring the ac- 
tion although he fails to make good his 
claim; but no man has a right to begin 
proceedings in bankruptcy against an- 
other unless he is a creditor, and if he 
proves not to be a creditor he has not 
brought himself within the category of 
persons entitled to take the proceed- 
ings, or to the protection of the law in 
taking them, and he is therefore liable 
for any damages which may be caused 
by his conduct. 





In Hendrie v. Sayles, 8 Otto 546, 
the Supreme Court decided that where, 
before the issue of letters patent there 
for, a party assigus his invention, and 
letters are lawfully issued to the as- 
signee in his own name, the latter is 
entitled, if the assignment shows no 
contrary intention, to obtain a renewal 
of them-at the expiration of the orig- 
inal term. 





Higgins v. Kusterer, Michigan Su- 
preme Court, July, 1879, decides 
the rather curious question whether ice 
already provided upon a pond is real 
estate or personal property. Coats, 
the owner of land covered by a pond, 
sold to Higgins by a parol agree 
ment the ice already procured upon 
the pond for fifty cents. Joln Soden 
knowing vf this sale to Higgins, offered 
five dollars for the ice, and Coats could 
not resist the temptation to sell it 
again. Solden afterwards svid it to 
the defendant, who cut it and tuok it 
away. 
value of the ice the questivn was, 
whether the title bad passed tu him by 
the sale by parol. ‘The Court said the 
ice “was not like crops or fruit von- 


In an action of Higyinus for the | 
/bargain for an interest in ice yet to be 
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nected with the soil by roots or trees 
through which they gained nourish- 
ment before maturity ; it was only the 
product of running waters, a portion 
of which became fixed by freezing, and 
if not removed in that condition would 
lose its identity by melting. * “* * 
The ephemeral character of ice renders 
it incapable of any permanent or bene- 
ficial use as part of the soil, and it is 
only valuable when removed from its 
original place. Its connection, if its 
position in the water can be called a 
connection, is neither organic or last 
ing. Its removal or disappearance can 
take nothing from the land. It can 
only be used and sold as _ personalty, 
and its only use tends to its immediate 
destruction.” We think that it should 
be dealt with in law according to its 
uses in fact, and that any sale of ice 
ready formed, and as a distinct com- 
modity, should be held a sale of per- 
sonality, whether in the water or out 
of the water. If we should apply the 
law of emblements to this question, 
ice, being fructus naturales and not 
fructus industriales, would be real 
estate until after severance, but the 
Court is uawilling to determine the 
case upon what it calls “ the inconsist- 
ent and almost whimsical rules that 
have been devised concerning the legal 
character of crops and emblements, 
but prefers to deal with it upon the 
principles of the modern law of fixtures. 
It is well settled, however, tuat a sale 
even of growing grass tu be cut by the 
seller and delivered to the purchaser. 
Per. Rolfe B., Washbourn v. Burrows, 
1 Exch., 107, 115. The decision is con- 
fined to the case of ice ready formed, 
and does not extend to the case of a 


Our only objectivn in the de- 
cision is that the change from 
real to personal property must be made 


frozen. 
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with startling rapidity on a very cold 
night, and that the change back again 
on a warm day must be equally sudden. 





In Wertman vy. Price, 47 Ill. 22, 
and in Patton v. Gatis, 67 Ill. 164, it 
was held that where the wife advances 
capital to the husband with which he 
engaged in trade, such capital and its 
fruits in the business will be subject to 
the debts of the husband. In Hackett 
v. Bailey. 86 Ill. 74, the circumstances 





of the case were very similar to the 
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circumstances of this, and the Court 
there said: “If a wife allows her hus- 
band to use her capital as lis own, to 
invest and reinvest the same in his own 
name, and thereby obtain credit on the 
faith of his being the owner of the 
same, she will not be allowed to inter- 
pose her claim to the property so ac- 
quired to the injury of ber husband's 
creditors.” The same ruling was made 
by Depue, J.,in Hedden v. Harrison, 
Sheriff, at the Essex Circuit in the Sep- 
tember term, 1879. 





i. S. DISTRICT COURT FOR NEW JERSEY. 


ATTORNEY’S FEES and EXPENSES 
—COUNSEL FEES. 
Blake v. The City of Elizabeth 
[Filed Oct. 14, 1879.] 

Counsel fees, as such, are not recoverable 
w.thout express agreement, but the fees and 
expenses of another may be recovered, and 
in these expenses may be included a reason- 
able sum paid to counsel for his services. 
The amount of this sum may be determined 
by the jury from the circumstances of the 
case. Schomp v.Schenck, 11 Vr.195 followed. 

The employment of an attorney may be prov- 
ed by circumstances. 

An appeal is a new employment, not a part of 
the original engagement. 


This was an action of assumpsit to 
recover an amount claimed for services 
and disbursements by the plaintiff, as 
an attorney at law. It was tried Oct. 





13, 1879, before Judge Nixon and a 
jury, and resulted in a verdict of 
$6,103.32 for the plaintiff. 

Mr. Wetmore, of New York, for the 
plaintiff. 

Mr. B. Williamson for defendant. 

Nixon, D. J., charged the jury as 
follows: The plaintiff claims $5,611.40 





for expenditures made and services 


rendered as an attorney in conducting 
an appeal from this Conrt to the Su- 
preme Court of the United States, in a 
cause in which the defendant was a 
party. The suit was for the infringe- 
ment of a patent. Certain street im 
provements were going on in the City 
of Elizabeth in the year 1870. Parties 
owning patents for wooden pavements 
were anxious to secure the adoption of 
their inventions by the city. Among 
them were Mr. Tubbs and the N. J. 
Wood Paving Co., who owned the 
Brocklebank and Trainor patent, and 
some questions were then raised about 
the validity of that patent. 

The N. J. Wood Paving Co. entered 
into contracts with the city to lay down 
pavements under that patent, giving a 
bond at the same time to indemnify 
the city against all damages and costs. 

The American Nicholson Pavement 
Co. brought a suit in this court in 1870 
against the city, the Paving Company 
and Mr. Tubbs its president, for in- 
fringement. Mr. Tubbs and the Pav- 
ing Co. retained Messrs. Keller and 
Blake of New York, eminent counsel, 




















THE NEW JERSEY LAW JOURNAL. 


experienced in patent causes, to defend 
this suit, and on the death of Mr. Kel 
ler in the progress of the suit, Mr. 
Blake engaged Mr. Keasbey as coun- 
sel. The suit continued for nearly four 
years, and resulted in October, 1874, 
in a decree sustaining the validity of 
the complainant’s patent, and directing 
the payment of about $75,000 profits, 
for which all the defendants, including 
the city, were held responsible. 

At this time the Paving Co. had be- 
come insolvent and was unable to pay 
Mr. Blake his fees remaining due. In 
1873, before the final decree, that com 
pany, in order to secure the amount 
then due, and to become due, made a 
note and mortgage to Keller & Blake 
for $10,000, no part of which has been 
paid—the land mortgaged proving to 
be of little value. 

After the decree, the counsel who 
had been defending the suit, advised 
the city to appeal, and the Common 
Council, by resolution, determined to 
appeal and indemnify the necessary 
sureties. Mr. Blake prepared the ap 
peal papers, sent the bond for execu 
tion, and perfected the appeal—the 
bond having been executed by the city. 
No formal express contract to employ 
Mr. Blake, as the attorney of the city, 
in conducting the appeal, is proved. It 
is insisted on the part of the city, that 
at the time of the appeal they were as 
sured by Mr. Tubbs that the fees had 
been paid. or secured, and that the 
city would be put to no expense, and 
that Mr. Tubbs communicated this to 
Mr. Blake. But Mr. Blake denies any 
knowledge of such an arrangement, 
and shows that soon after the appeal 
he wrote to the city solicitor for bis 
retaining fee, to which he received no 
reply. It appears that after this the 
city counsel was in frequent commu- 
nication with Mr. Blake and Mr. Keas 
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bey concerning the appeal, and was ad- 
vised of their proceedings, and that no 
other counsel was employed to take 
charge of the appeal. 

The case was argued in the Supreme 
Court in 1878, and the decree reversed 
in part. The Court said in substance, 
that all three defendants had infringed, 
that the patent was valid, and that all 
were liable for damages, but that as the 
bill was so drawn that the plaintiff 
could only recover profits, and as there 
was no evidence that the city or Mr. 
Tubbs had made any profits the decree 
was wrong, as to them, and must stand 
against the Paving Company. 

This suit is brought against the city 
to recover for services and expenditures 
as attorney in conducting this appeal. 
The law makes a distinction between 
attorney's and counsel fees, and it has 
lately been decided by the Supreme 
Court in this State, that counsel fees 
as such caunot be recovered without 
an express agreement. 

The plaintiff's bill of particulars em- 
braces a charge of $2,500 for money 
paid to Mr. Keasbey, as counsel in the 
appeal case, and it is insisted that the 
importance and intricacy of the case 
were such as to justify this expe di 
ture, and to make the payment of this 
amount for counsel fees proper and 
necessary in the discretion of the at- 
torney conducting the case. 

Without stating the facts more fully, 
I will state my views of the law in my 
answers to the several requests to 
cbarge handed up by the counsel for 
the plaintiff. 

As to the first request, I charge that 
in determining whether there was any 
agreement between the city of 
Elizabeth and the plaintiff, the jury 
should consider that Mr. Blake was the 
solicitor of record for the city, as well 
as of the other defendant ; that the city 
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passed resolutions authorizing the ap 
peal; that Mr. Blake presented bis bill 
for a retainer to the city; that the city 
attorney had interviews, more than 
once, with Messrs. Blake & Keasbey in 
behalf of the interest of the city in the 
appeal, recognizing them as acting for 
the city; that the pecuniary interests 
of the city were largely involved in the 
appeal, and that unless Mr. Blake was 
acting as attorney for the city, the city 
had no attorney in the appeal. 

As to the second request, that the 
burden of proof is upon the plaintiff, 
to satisfy the jury that the city of 
Elizabeth in fact employed the plain- 
tiff to prosecute the appeal in its he- 
half, but the jury may infer the em- 
ployment by circumstances ; and if they 
find, that after the city by reso- 
lution, ordered the appeal, its agents 
communicated with the plaintiff, in be 
half of the interests of the city, or 
stood by while the plaintiff performed 
the service for the city without explain- 
ing that the city was unwilling to pay, 
the defendant is bound to pay what 
the jury find the service to be reason 
ably worth to the city. 

As to the third request, I charge 
that the statements of Mr. Tubbs to 
any of the officers of the city, not com- 
municated to or assented to by Mr. 
Blake, are not binding on him. 

The fourth, fifth, sixth and seventh 
requests all refer to the bond and 
mortgage given by the N. J. Wood 
Paving Co. to secure a note of $10,000 
for services in the suit then pending 
between the Nicholson Pavement Co. 
and the N. J. Wood Paving Co., Tubbs 
and this defendant. In regard to these 
it is sufficient tou say that it was given 
in 1873, while the first suit was pend 
ing and doubtless had reference to the 
payment of services rendered in the 
first suit, and, although it may have 
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been given in excess of what was then 
due, there is no evidence that the plain- 
tiff has been able to realize from it 
more than sufficient to pay for his ser- 
vices in the first suit. 

As to the eighth request I charge 
that if the jury is satisfied from the 
‘evidence that Mr. Blake was employed 
by the city or its agent to conduct the 
appeal, and if they are also satisfied 
from the evidence that the matters in- 
volved were of sufficient importance to 
justify him in employing aid, then the 
employment of Mr. Keasbey was proper 
and the jury must judge whether the 
sum paid for his services was reasonable 
and proper in amount. 

As to the ninth request I charge that 


if the jury is satisfied that the attorney 


of the city received the notice from Mr. 
Blake by letter of April 5, 1875, that 
he demanded a retainer on the argu- 
ment of the appeal, such letter was 
notice to the city that Mr. Blake un- 
derstood that he was acting in behalf 
of the city; and there being no reply 
thereto, and the city afterwards acqui 
escing in Mr. Blake’s proceeding and 
acting as attorney for the city, the city 
is now estopped for refusing to pay a 
reasonable sum for disbursements and 
services in the cause. 

As to the tenth request I charge that 
the jury is the judge of the value of the 
services rendered, from the evidence, 
and where the evidence is that the 
charges are reasonable and there is no 
conflicting testimony, the jury must be 
slow to set up their judgment against 
ths evidence in the case. 

As to the eleventh request I charge 
as requested that au appeal is a new 
employment, not covered by the origi- 
nal engagement. 

As to the twelfth request I charge 
that, except the fee paid to Mr. Keas- 





bey, which I charged upon in request 
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eighth, the items are proper charges 
for a solicitor to make, and if the jury 
is satisfied that the charges are reason- 
able for the city to pay, they should 
find a verdict for the plaintiff. 


COLLISION—CONTRIBUTORY NEG- 
LIGENCE. 





Brush, et al., Owners of the “Belle R. Hull,” 
v. the Ferry Boat ‘‘Plainfield.” 
(Opinion Filed Sept. 10, 1879.] 

Vessels have a right to anchor in crowded 
harbors ; but if they remain there in a dense 
fog they must exercise the most constant 
vigilance and activity to make known their 
position, and if they fail to do this they 
cannot expect full reparation for damages. 
Bells must be rung at shorter intervals than 
two minutes. 

A ferry boat having run into a schooner at 
anchor in New York Bay, and both vessels 
having been found to be at fault, the dam- 
ages were equally apportioned and no costs 
were awarded to either party. 

A cross libel was filed by the ferry boat against 
the schooner for injuries done by the ferry 
boat to another schooner in consequence of 
the collision and which were paid for by the 
ferry boat. This libel was dismissed be 
cause the libelants were themselves also in 
fault. 

Libel in rem. 

Mr. Cornelius S. See for libelant. 

Mr. Wm. A. Lewis for respondent. 

Nixon, J.: This is a bill for a 
collision filed by the owners of the 
schooner Belle R. Hull, against the 
ferry boat Plainfield On the morning 
of June 4th, 1878, at about 44 o'clock 
the said ferry boat left her slip at the 
pier at the foot of Liberty street in the 
city of New York, for her usual land- 
ing place at the pier of the New Jersey 

Central Railroad Company in Jersey 

City, and while crossing the river col- 

lided with the Belle R. Hull, which 

was lying at anchor in the North or 

Hudson River, about five hundred 

yards from the New Jersey shore. Al 

though it was after sun rise when the 
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collision occurred the morning was 
very foggy and vessels in the river 
were not visible at a short distance 
from each other. 

The answer admits the collision but 
claims that the ferry boat was not in 
fault. It alleges that owing to the fog 
much care and caution were exercised 
on her part in the navigation of the 
river, by constantly blowing her whis- 
tle and by putting on extra lookouts, 
whilst on the other hand great negli- 
gence was apparent in the management 
of the schooner, she being anchored 
near or in the course and track of the 
ferry boat, keeping no sufficient look- 
out, ringing no bell, and sounding no 
horn. The testimony is in direct con- 
flict, and the whole difficulty in the 
case arises from not knowing where 
the truth lies between the parties. I 
have examined the evidence with great 
care, in regard to two questions, be- 
cause it seems to me that the case 
largely turns upon the manner in 
which they are decided. 1. Whether 
the ferry boat was out of her proper 
course when the collision occurred. 2. 
Whether the schooner took those nec- 
essary precautions to make known her 
position which were demanded from 
her being anchored in a public thor- 
oughfare. 

1. It is difficult to ascertain the pre 
cise location of the libelant’s schooner, 
the witnesses varying from one quarter 
to three quarters of a mile above the 
Communipaw ferry. She occupied a 
position on the flats which she had 
taken the previous day—some distance 
north of the usual ferry track. It is 
important to observe that when she 
cast anchor there a number of other 
vessels were anchored in the neighbor- 
hood—one at least to the south and 
east—the schooner Madira which had 
been lying there since the preceding 
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Saturday. If the libelant’s schooner 
was in the track of the ferry, the Ma- 
deria was still more so, and had been 
for several days, and yet there is no in- 
timation that either of these vessels 
was warned by any one connected with 
the ferry company, although passing 
and repassing them at all times during 
every hour of the day and night that 
they were occupying a dangerous posi 
tion. Iam inclined from this fact to 
give more credence to the testimony of 
those who assert that the Belle R. Hull 
was entirely above and out of the usual 
track of the ferry boats, than to those 
who assert the contrary, and to assume 
that the collision was primarily caused 
by the ferry boat being out of her us- 
ual and proper course. This view is 
strengthened by the evidence of Bark 
er, the pilot of the respondent's boat, 
and by an affidavit which he made be- 
fore one of the United States Local In. 
spectors of Steam Vessels, on the day 
after the accident, detailing the cause 
of the disaster. 

[After quoting the testimony at some 
length, the court proceeds :] I think it 
is quite evident that if this mistake had 
not been made, and if, instead of at- 
tempting to pass to the stern of the 
Beile R. Hull, under the impression 
that she was the schooner farthest 
south, the pilot had ordered the en 
gineer to reverse his engine and back,as 
soon as he saw the vessel, the collision 
would not bave occurred, or at least 
its damaging effects would have been 
averted. 

2. But was the libelant’s vessel en- 
tirely free from fault? Did she take 
all proper precautions to advise the 
ferry boat of her location in the midst 
of the fog ? 
exacting. Vessels undoubtedly have a 
right to anchor in crowded harbors,but 


they cannot be allowed to remain there | 
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in a dense fog without exercising the 
most constant vigilance and activity to 
make known their position, and where 
there is any failure in this respect, and 
a collision takes place, they must not 
look to the court for fall reparation for 
their injuries. 

[After stating the evidence of the 
crew of the schooner the court pro- 
ceeds :] In the midst of so much un- 
certainty, it is quite probable that a 
longer interval of two or three minutes 
elapsed between the periods of ringing 
the bell. Whether this be so or not, 
that does not show sufficient diligence. 
In a heavy fog, when ferry boats are 
passing at all times, an anchored ves 
sel should announce her location more 
frequently than once in two or three 
minutes, either by fog-horn or bell,and 
a failure to do so must be regarded as 
negligence. 

Besides, what kind of a bell was 
rung? The captain says that it was a 
regular fog bell, and that he was told 
that it was the regulation size. But not 
a single witness has been produced 
from the crew or passengers of the 
Plainfield, or from the crew of the Ma- 
dera, or any other vessel in the neigh- 
borhood, who testifies that he heard 
any bell on the Belle R. Hull, although 
several have said that if any bell had 
been rung, they are sure that they 
would have heard it. From all these 
circumstances I am compelled to infer 
that either there was a longer interval 
than the witnesses remember before 
the collision when the bell was not 
rung, or it was so rung that the parties 
most interested in the location of the 
vessel were not able to hear it. The 


‘evidence of Jones in regard to what 
In this matter the law is 


took place after the accident is sugges 
tive. He says: “All the crew staid 
on watch after the collision. I rang 
the bell. I was determined they should 
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know next time where we were.” Does 
not this imply that the bell was so rung 
by the witness before the collision that 
he himself was in doubt whether the 
ferry boat knew where they were? 

As both vessels were in fault, the 
case falls within the principle of The 
Bedford, 5 Blatch. C. 200; The Ferry 
Boat Baltic, 2 Ben. 396, and the Lydia, 
4 Ben. 523, in each of which there was 
a decree equally apportioning the dam- 
ages caused to the libelant’s vessel by 
the collision. No costs will be awarded 
to either party, and there is no need of 
a reference, as the testimony taken 
seems to have regard as well to the 
damages sustained as to the Jiability. 
The libelant paid out $180.14 in cash 
for repairing, as the immediate conse- 
quence of the injury, and seems to have 
been detained several days from the 
prosecution of his ordinary business 
with his vessel. The damages for the 
detention are somewhat speculative as 
to loss of freights which were never 
earned, but the wages accruing to the 
crew, and their support are tangible 
and should be considered. 

I think that three hundred dollars is 
a fair estimate of the libelants dam- 
ages from the evidence, and a decree 
will be entered against the defendant 
for half of that sum, to wit: one hun- 
dred and fifty dollars. 





The testimony in this cause largely 
refers to another suit growing out of 
the foregoing. 
Plainfield had collided with the Belle 
R. Hull, in which the former received 
no injury, she drifted with the tide into 
another schooner. the Maderia, an 
cnored a short distance to the south 
and east of the Belle R. Hull, carrying 
away the jibboom, and at the same time 
receiving damages to the hood of the 
ladies’ cabin, to an amount exceeding 
one hundred dollars. No claim was 
put in for damages against the Maderia 
by the owners of the ferry boat, al- 
though she was ancbored more nearly 
in the ferry track of the Plainfield than 
the Belle R. Hull ; but on the othe; 
hand, the captain of the Maderia was 
paid for the loss of the jibboom. As 
soon as the libel was filed in this case, 
the defendants and claimants filed a 
cross libel in rem against the Belle R. 
Hull for these consequential injuries. 
Such suits are doubtless maintainable 
in cases where the libelants are in no 
fault themselves, (see Ward v. The Og- 
densburgh, 5 McLean 623,) but where 
as in this case it appears that they con- 
tributed largely in the original collision 
they are not entitled to recover, and 
the cross libel must be dismissed with 
costs. 





UNITED STATES 


CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. 


REMOVAL OF CAUSES, | 

a | 

The National Union Bank at Dover v. George | 
E. Dodge Titus B. Meigs, etal. | 


because there may be found in it, as nec- 
essary parties, one or more defendants of 
the same State with the plaintiffs or some 
of the plaintiffs. 


Federal jurisdiction is not lost, in a suit be-| ‘The 2d section of the Act of 1875, which pro- 


tween citizens of different States, merely 


vides for the removal of all suits in which 
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there is a controversy between citizens of 
different States, only authorizes ‘‘either 
party” to file the petition, and the uniform 
construction of the word party, in this con- 
nection, has been that it includes all the 
plaintiffs, or all the defendants. Congress 
might have vested, but in fact it did not 
vest the power in one of either to do it. 
The same section only grants the r ght of 
removal to one or more of several plaintiffs 
or detendants, where there is a suit in 
which there is a controversy that is wholly 
between citizens of different States and 
which can be fully determined as between 
them. 

A suit having been brought in the 
N. J. Supreme Court against five per- 
sons, as partners and makers of certain 
promissory notes and endorsers of 
others, and only two of them having 
been served with process, one of these 
being a resident of New York and the 
other a resident of New Jersey, the 
cause was removed to the U. S. Cireuit 
Court on the petition of the New York 
defendant alone. On motion to re 
mand, it was held that the controversy 
was not wholly between citizens of 
separate states, and the cause could 
not be removed except on the petition 
of all the defendants. 

Mr. H. C. Pitney for plaintiffs. 

Messrs. Ashbel Green and William 
C. Gulliver for defendaut Dodge. 

Nrxox, D. J.: This is a motion to 
remand a cause which bas been remov- 
ed into this court from the Supreme 
Court of the State of New Jersey. 

The original action was an ordinary 
suit at law, brought by a corporation 


organized under the National Banking | 


Act, and located in this State, against 
five defendants, as partners aud makers 
of divers promissory notes and endors 
ers of others. The declaration sets ont 
a joint liability on the part of the de- 
fendants, only two of whom were serv- 


ed with process—George E. Dodge, a 
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citizen and resident of the State of 
New York, aud Titus B. Meigs, a cit 
izen and resident of the State of New 
Jersey. It nowhere appears in the 
record where the remaining defendants 
reside. 

The action is founded the 2d 
section of the act of the Legislature of 
New Jersey, entitled “An act coneern- 
ing obligations,” (Rev. Stat. N. J. 741), 
which provides that “all persons joint- 
ly indebted to any other person or 
persons, upon any joint contract, obli 
thing for which a 


ipon 


gation, matter or 
remedy might be had at law against 
such debtbdrs, in case all were taken by 
process issued out of any court of this 
State, shall be answerable to their cred 
itors separately for such debts ; that is 
to say, such creditor or creditors may 
issue process against such joint debt- 
ors, and in case any of such joint debt- 
ors shall be taken and brought into 
court by virtue of such process. such 
of them so taken and brought into 
court shall answer to the plaintiff or 
plaintiffs ; and if judgment shall pass 
for the plaintiff or plaintiffs, he, she or 
they shall have his, her or their judg- 
ment and execution against such of 
them so brought into court, and against 
the other joint debtor or debtors nam 
ed in the process, in the same manner 
as if they had been all taken and 
brought into court by virtue of the 
‘said process.” 

| The twe defendants served with pro 
cess, Dodge and Meigs, have caused 





separate appearances to be entered, 
‘and have severally pleaded non as- 
| sumpsit. 

Immediately after filing his plea and 
before the occurrence of any term of 
court at which the cause could have 
been tried, the non-resident defendant, 
George E. Dodge, fiied his petition for 
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the removal of the cause into this court, 
and also a bond with satisfactory se- 
curity. 

The counsel for the plaintiff corpor- 
ation insists that none of the acts of 
Congress, authorizing removal of suits 
into the Federal courts, embrace the 
present case. 

The counsel for the petitioning de- 
fendant, Dodge, claims that it falls 
within the second clause of the second 
section of the act of Mareh 3, 1875, 
which reads as follows: 

“And when in any snit mentioned in 
this section there shall be a contro. 
versy, which is wholly between citizens 
of different States, and which can be 
fully determined as between them, 
then either one or more of the plain- 
tiffs or defendants actually interested 
in such controversy may remove said 
suit into the Cireuit Court of the 
United States for the proper district.” 

The single question presented for 
consideration is, whether there is in 
the pending suit a controversy which 
is wholly between citizens of different 
States, and which can be fully deter 
mined as between them? If there be, 
the vause is removable by any one or 
more of the parties—plaintiffs or de- 
fendants—actually interested in such 
controversy. And if there be not, the 
right or power of removal does not 
exist under the iaw. 

In order to answer the question in- 
telligently reference must be had to 


the provisions of the Constitution of | 


the United States, and to the legisla 
tion of Congress thereunder. Much of 
the confusion aud apparent conflict of 
authority in the cases have doubtless 
arisen from not more carefully observ- 
ing the several acts of Congress, and 
their gradual extension to the verge of 
the constitutional limit—of the right 
of the removal of causes. 
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The first legislation on the subject 
was the Judiciary Act of 1789; and 
therein the right of removal was lim- 
ited to suits commenced, “by a citizen 
of the State in which the suit was 
brought against the citizen of another 
State,” and the removal could be made 
only by the defendant—who must file 
his petition for removal at the time of 
entering his appearance to the action. 

It has never been thought that by 
this act the Congress exhausted, or 
attempted to exhaust, the judicial pow 
er created by the Constitution, but it 
went only so far as, in the judgment 
of the Legislature, the condition of the 
country seemed to demand. 

The next act was that of July 27, 
1866, which made another draft on the 
constitutional grant of power, and was 
jan enlargement of the jurisdiction of 
the Federal courts. It provided for 
the removal of a cause in part when 
one or more of the defendants were 
citizens of the same State with the 
plaintiff; and in which a controversy 
was involved between citizens of dif- 
ferent States which could be deter. 
mined without the presence of the oth- 
er defendants, respecting whom the 
suit was to remain in the State court. 
In order to its removal, it required the 
suit in the State court to be brought 
by a plaintiff, who was a citizen of the 
State is which the suit was brought, 
and against a citizen of the same State 
apd acitizen of another State as de- 
fendants. These cunditions existing 
jund the application for removal being 
made by the non-resident defendant 
before the trial or final hearing of the 
cause in the State court—the cause was 
removable so far as related to himself, 
provided that it was a suit brought for 
the purpose of restraining or enjvining 
him ; or was a suit in which there could 








be a final determination of the contro- 
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versy so far as concerned himself, with- 
out the presence of other defendants, 
as parties in the cause. 

This act was followed by the amend- 
ment of March 2, 1867, which was a 
further extension of the right of re- 
moval affording it as well to plaintiffs 
as to defendants; but confining it to 
such persons as are non-residents of 
the State in which the suit is brought, 
and making prejudice and local influ- 
ence, as well as the citizenship of the 
parties, a ground of removal. It was 
held, however, in the cases of the Sew- 
ing Machine Companies (18 Wall., 587) 
that under the last named act, “all the 
plaintiffs or all the defendants must 
join in the petition fur removal, and 
all the parties petitioning must be non- 
residents.” 

The last act on the subject was pass- 
ed March 3, 1875, and was apparently 
passed to exhaust the legislative pow 
er, and to confer upon the Circuit 
Courts of the United States all the 
jurisdiction that was warranted by the 
Constitution. To this end the lan 
guage of the Constitution was adopted 
both in defining the jurisdiction in the 
first section and the right of removal 
in the second section. Its title is ‘an 
act to determine the jurisdiction of the 
Circuit Courts of the United States and 
to regulate the removal of causes from 
the State courts.” The second section 
treats of removals, designating the 
causes that are removable and the par- 
ties by whom the removal can be made. 
For the purposes of this case it is only 
necessary to say, that the first clause 
of the section authorizes either party 
to remove any suit of a civil nature at 
law or in equity, brought in any State 
court, where the matter in dispute 
exceeds five hundred dollars, 
in which there shall be a controversy 
between citizens of different States ; 





and the second clause confers the same 
right, when in any suit there shall be 
a controversy, which is wholly between 
citizens of different States, and which 
can be fully determined as between 
them—on either one or more of the 
plaintiffs or defendants actually inter- 
ested in such controversy. 

There is no question but that in the 
present case the suit is a controversy 
between citizens of different States. It 
is that and something more. It in 
cludes within it also a controversy in 
part between citizens of the same State. 
Whether this last mentioned fact is 
sufficient to defeat the jurisdiction of 
the Federal courts, and take away the 
right of removal, is a question which 
the Supreme Court has never decided ; 
and being open, I am permitted to fol- 
low the suggestions of my own judg- 
ment. I am of the opinion that the 
Federal! jurisdiction is not lost in a suit 
between citizens of different States, be- 
cause there may be found in it, as nec- 
essary parties, one or more defendants 
of the same State with the plaintiffs or 
some of the plaintiffs. Their presence 
makes it none the less a controversy 
between citizens of different States. 
To this effect are the opinions of 
Judge Dillon, in his “Removal of 
Causes,” p. 30; of Justice Bradley in 
Girardey v. Moon, 6 Cent. L. J. 79; 
and of Justice Strong in Taylor v. 
Rockafeller, 18 Am. L. Reg., 298. 

Judge Dillon says: ‘“ Looking at 
the purpose in the grant of the Feder- 
al judicial power in the Constitution, 
and the benefits which are felt to flow 
from the exercise of this jurisdiction, 
and the embarrassments which would 
result from a close and rigid construc- 
tion of the Constitution in this regard, 


.| we think the Supreme Court wouid be 


justified in holding that a case does 
not cease to be one between citizens of 





a 
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different States because one or more of 
the defendants are citizens of the same 
State with the plaintiffs or some of the 
plaintiffs, provided the other defend- 
ants are citizens of another or other 
States.” 

Mr. Justice Bradley states his opin 
ion to be, “ that whenever the contro- 
versy in a suit is between citizens of 
different States, it is within the judicial 
power of the United States, though 
there are other persons in the case citi- 
zens of the same State with a person or 
persons on the opposite side.” 

Mr. Justice Strong plainly indicates 
his view, when he says: “ Whether 
since the act of 1875 the right of re- 
moval extends to all cases, in which 
some of the necessary or indispensable 
defendants are citizens of the same 
State with the plaintiffs or some of 
them, is no doubt a very important 
question not yet decided. It does not, 
if the rule of construction applied to 
the Judiciary Act of 1789 and the acts 
of 1866'and 1867 is applicable to the 
later act. 

“ But the later act for the first time 
adopts the language of the Constitu- 
tion, and seems to have been intended 
to confer on the circuit courts all the 
jurisdiction which, under the Constitu 
tion, it was in the power of Congress 
to bestow. Certainly the case men- 
tioned would be a controversy between 
citizens of different States, and the rea- 
son which induced the framers of the 
Constitution to give jurisdiction to the 
Federal courts of controversies be- 
tween citizens of different States apply 
as strongly to it as they do to a case in 
which all the defendants are citizens of 
a State other than that in which the 
plaintiffs are citizens; and if that in 
strument is to be construed so as to 
carry out its intent, it would seem the 





question is to be answered in the affirm- 
ative.” 

Entertaining this view, if all the de 
fendants had joined in the petition for 
removal, I should have bad no difficulty 
in holding that the case was removed 
and properly removable under the first 
clause of the second section of the Act 
of 1875, which provides for the removal 
of all suits in which there is a contro- 
versy between citizens of different 
States. But it only authorizes “either 
party ” to file the petition, and the uni- 
form construction of the word party, 
in this connection, has been that it in 
cludes all the plaintiffs, or all the de- 
fendants. Congress might have vested 
but in fact it did not vest the power in 
one of either to do it. 

But the second clause of the same 
section grants the right of removal to 
one or wore of several plaintiffs or de- 
fendants. where there “is a suit in 
which there is « controversy that is 
wholly between citizen of different 
States, and which can be fully deter- 
mined as between them.” Is this such 
a case ? 

The suit is upon an alleged joint 
contract or liability. For the purposes 
of this motion, and in the absence of 
evidence to the contrary, we must look 
to the pleadings for the character of 
the action. If the contracts were sev- 
eral as well as joint, there might be as 
mavy controversies within the suit as 
there ure persons charged with liability. 
A casual glance at the statute of the 
State regulating the methods of pro- 
cedure in actions of this sort gives 
some support to the idea that the joint 
contractors are to be treated as if sev- 
erally liable. But upon a closer in 
spection of the section, and looking at 
the interpretation which the Legisla 
ture itself has given within the body of 
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the statute, I incline to the opinion 
that “‘ separately ” as used therein does 
not mean “severally,” and that the 
whole intention of the provision is to 
require the defendants actually served 
with process in a suit on a joint con 
tract to plead or answer without the 
other joint contractors against whom 
process has been issued but not served. 

The resident plaintiff corporation in 
sists that on the proceedings under this 
statute all the joint defendants are 
necessary parties to the action, and 
that no judgment can be taken except 
jointly against all. 

The case has its peculiarities, and is 
not without its difficulties ; but upon 
the whole, I think that the above view 
of the plaintiff is correct. 

Upon establishing the joint liability, 
the plaintiff is entitled to a judgment, 
not against those served with process 
only, but against all the defendants 
jointly; and Iam not able to find in 
the suit any controversy which is 
wholly between citizens of different 
States and which can be fully deter 
mined as between them withcut 
the presence of the other joint con- 
tractors in the proceedings. Some ef 
fect must be given to the words 
“wholly " and “fully” in the statute 
respecting removals. The question of 
the alleged joint liability of the defend- 
ants depends upon the fact of the al- 
leged partnership, and I am not able 
to perceive how that, as the question 
in the case can be said to be wholly 





between the plaintiff and the petition- 


ing defendant, or how it can be fully | 


determined between them without vi- 
tally touching the interests of all the 
other defendants. With this view of 
the law and of the nature of the suit, 
motion to remand must be sustained, 
and it is ordered accordingly. 





PRACTICE—FINAL DECREE. 





The Consolidated Fruit Jar Co. v Strong. 
(Filed July 18, 1879.) 

On bill, ete. 

Nixon, J.: The bill of complaint was 
filed in this case July 22, 1878, and a 
provisional injunction granted upon 
notice to the defendant, July 27, 1878. 
No appearance has been entered or 
plea, answer or demurrer filed by the 
defendant. The complainant neglected 
to enter the order in the rule book that 
the bill be taken pro con., as it was en- 
titled to under the eighteenth Equity 
rule. The case slept until the 24th of 
June, 1879, when the complainant took 
arule upon the defendant, to plead, 
answer or demur tu the bill within 
twenty days after service upon her or 
her solicitor of a copy of said order. It 
was served June 27th, and no appear- 
ance having been entered, or plea, an 
swer or demurrer filed, the complainant 
may now enter, as of course, a decree 
pro confesso. Before the recent amend- 
ment of the eighteenth rule (see 7 Otto 
Rep.) no final decree could be taken 
until the first day of the next term, but 
now it may be done at any time after 
thirty days after the bill is taken pro 
con., but not at ouce, as asked for by 
the decree presented. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


MUNICIPAL ASSESSMENT. 





Davenport v. The City of Elizabeth 
|June Term, 1879.] 

An action will not lie for the money paid in a 
municipal assessment for benefits unless 
such assessment has been judicially annulled. 

And this is the doctrine even though such as- 
sessment has been laid under an unconsti- 
tutional provision. 

The writ of certiorari as a remedy for illegal 
taxation and assessment discussed. 

This case was tried in the Union 
Circuit Court, in a suit in that Court 
by Mr. Justice Van Syckel, a jury be- 
ing waived, and his conclusions. as 
stated by bimself, were as follows : 

This action is brought to recover 
from the city of Elizabeth the sum of 
$1,119.80, with interest, being the 
amount paid by Davenport to the city 
upon an assessment made aguinst his 
lot for a wooden pavement. The as- 
sessment was made under the provis- 
ions of the same charter which was 
considered in the Bogert case (12 C.E. 
Gr. 568) and which, according to that 
case, does not provide a legal mode for 
imposing the as essment, but in this 
case no proceedings have been taken to 
set aside the assessment. 

I think that the plaintiff cannot re- 
cover in this action for two reasons: 

First—The as-essment must be set 
aside before suit can be maintained to 
recover back the money paid upon it. 
In the City of Elizabeth v. Hill, 10 Vr. 
555, where money had been paid in an 
assessment under the same charter the 
court said: ‘“* The money was paid on 
an assessment which, at the time of the 
payment, was a subsisting assessment, 
which, until reversed, was legally bind- 





ing upon the city, and the satisfaction 
of which operated as ar, extinguish- 
ment of the liability of tne plaintiff to 
contribute in respect of his ownership 
of lands to the cost of the improve- 
ment.’ But on the reversal of the as 
sessment in the proceedings on cer- 
tiorari, the situation was completely 
changed. The plaintiff's property was 
no longer discharged from liability to 
a new assessment for the expenses of 
the improvement.” There is nothing 
in the Bogert case inconsistent with 
this view, for in this case the land- 
owner, having paid the assessments, 
had the advantage of being shielded 
from the imposition of any new or fur 
ther assessment while the original as- 
sessment subsisted, 

The plaintiff is in the enjoyment of 
the benefits which resulted to his prop- 
erty by reason of the improvement,and 
the money having been paid voluntarily 
by him and accepted by the city, he 
will be permitted to gain an undue ad 
vantage if he is allowed to recover it 
back before he puts the city in a posi- 
tion to make a re-assessment by pro- 
curing the first assessment to be set 
aside. 

Secondly—The plaintiff had a claim 
for about $3,300 against the city,which 
he had been unable to colleet for a vear 
or more, ana on the eighth of April, 
1875, he again applied to the comptrol 
ler for payment. He refused to pay 
without deducting the assessment in 
The plaintiff objected, but 
finally accepted the monéy due him 
from the city after deducting the 
amount of their assessment. Although 
the plaintiff protested against the de- 


question. 
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duction at the time, yet the city refused 
to pay until he assented, and by such 
assent, however unwillingly given, he 
gained a benefit to bimself which he 
would not otherwise -have had. He 
cannot, after inducing the city by this 
consent to pay him the claim against 
the city, repudiate his agreement, and 
say that his assent to this arrangement 
so far as it was beneficial to the city, 
was involuntary, and at the same time 
retain the advantage he derived from 
the transaction. 

Mr. William J. Magie for plaintiff. 

Mr. B. Williamson for defendant. 

Beastey, C.J.: This suit was brought 
to recover money paid as an assessment 
for benefits made against the plaintiff 
for his quota of the cost of a pavement 
laid in front of his property, situated 
in the city of Elizabeth, under a muni- 
cipal ordinance, the alleged right of 
action being asserted to arise from the 
fact that the charter of the city did not 
provide a constitutional mode of mak 
ing such assessment. 

The first legal proposition on which 
the learned justice who heard this case 
acted in the rejection of the plaintiff's 
claim, was that it was necessary that 
the assessment in question should have 
been set aside before a suit could be 
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state the rule in this unrestricted form, 
because it is in such form that I wish 
to give it my approval, for it seems to 
me that this result is the legitimate 
consequence of the application of gen- 
eral legal principles to the law as it 
exists under judicial exposition and in 
practice in this State. 

My theory is that in our jurispru 
dence a payment of an assessment of 
this nature should be considered to 
possess very much the same force which 
is given by operation of law to a pay- 
ment made under the influence of legal 
process. It is not in doubt that in 
this latter class of cases payments are 
to be taken as, per se, voluntary, and 
therefore conclusive. The citation of 
one or two of the decisions that relate 
to the effect of payment of moneys 
post litem motam will serve to show 
the tendency and scope of this princi- 
ple as well as its reason. My reference 
will be to cases only which are con- 
cerned with payments made before 
judgment on initial process. 

A leading precedent in this depart- 
ment is that of Brown v. McKinally, 1 
Esp. 279, the case presented being that 
of a sale, at an agreed price per ton, of 
a lot of iron, with the exception of such 
lot as was of a designated kind, such 





maintained to recover the money paid | excepted portion being of an inferior 
upon it. This is the doctrine of the | quality. The iron was delivered in 
case of the City of Elizabeth v. Hill,| gross without being sorted, the vendor 
decided by the Supreme Court, and re- demanding the price stipulated to be 
ported in 10 Vroom 555; and the ques-| paid for the better article. Suit being 
tion, therefore, is whether that decision | brought, McKinally paid the sum thus 
is based on correct principle. That) unjustly required, giving notice that 
adjudication, as I understand it, main- ‘he did so without prejudice, and that 
tains the broad doctrine that money | he meant to sue to get back the over- 


paid on an assessment of this nature plus. The reported action was with 





cannot be recovered through an action | 
by the party paying it, no matter how 
legal such assessment may be,so long 
as it remains uneancelled by judicial 
authority. It is from design that I 


that end, but Lord Kenyon refused to 
sanction the proceedings, saying “ that 
the money was paid voluntarily, and so 
could not be recovered under the cir 
cumstances.” 
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In Hamlet v. Richardson, 9 Bing. 
644, the same legal feature is exhibited 
in a strong light, for in that case the 
plaintiff alleyed that he had paid money 
by mistake as to matter of fact, after 
a writ had been issued and the jury 
found a verdict in his favor, that the 
payment had been made in ignorance 
of essential circumstances ; but the 
court set aside the verdict for the sin 
gle reason that the money had been 
paid in the course of legal proceedings, 

There is a long line of similar judg- 
ments, but the foregoing will suffice 
to clearly exemplify the rule that, in the 
absence of fraud, if money has been 
paid after “legal proceedings actually 
commenced, it cannot be recovered.” 
It should be kept in mind that in the 
instances quoted the payments were 
made before judgment and on merely 
mesne process. 

Now it seems to me that if, with 
these cases before us, we inquire for 
the ground work in right reason on 
which they rest, we find that it consists 
in two considerations: first, for the 
reason that the person paying the de- 
mand in suit has been offered an op- 
portunity to resist it; and, second, 
that the public well being requires that 
a definite hound should be assigned to 
litigation, 

The claime of distributive justice are 
fully satisfied by the proffer of the 
means of defence against the unjust 
demand. The claims of the community 
against unnecessary litigation can be 
enforced only by an adherence to the 
well known maxim, “Interest reipublica 
ut sit finis litium.” And these consid- 
erations, in my opinion, afford a com- 
plete justification of the doctrine in 
question. 

The enquiry then arises, is not the 
situation under the force of the laws 
of this State, of the payer of one of 





these assessments, similar in all sub- 
stantial respects, with that of the pay- 
er ofaclaim in suit? These assess- 
ments are made by public officers in 
prescribed modes, upon notice to the 
parties interested, and with an oppor- 
tunity to such parties of watching the 
proceedings and of presenting their 
views,. and if at avy time in this course 
of law, or in its result, such proceed- 
inge are unjustly illegal, an adequate 
remedy is at hana, for, whatever may 
be the practice in other jurisdictions, 
in this State a writ of certiorari is a 
perfect safeguard against unwarranted 
practice of every description, for by 
its means eyery assessment of this kind 
is put, in the first instance, under the 
supervision of the Supreme Court, and, 
in the end, of this court. This rem- 
edy, too, is-so efficient that from the 
time of its issuing it is a supersedeas 
of the proceedings of the officers to 
whom it is addressed. Nor can it be 
justly objected that this mode of re 
dress is defective inasmuch as the writ 
is grantable only at judicial discretion, 
because such discretion is regulated by 
precedents and legal principles so that 
the process cannot be withheld, in the 
absence of laches in the applicant, 
whenever there is a legal right that is 
subject to its protection, and such 
right is threatened with invasion. Such 
a remedy must be regarded, in a sci- 
entific sense, as complete, and such is 
the process for his defeuce offered to 
the taxpayer, and if, putting it aside, 
he pays the tax, in my judgment the 
reasons above shown that operate to 
make u payment upon suit being 
brought conclusive, should render also 
this payment conclusive. In both 
classes of cases the law affords ample 
means of defence, which are rejected, 
and in each class the most cogent rea- 
sons growing out of public policy are 
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present why a payment if made should) whether it has been done under legal 
be un end of the matter. If after the;coercion. My conviction is that when 
payraent of one of these assessments a| the assessment has been made in good 
suit may be brought to reclaim such| faith and under color of right, nothing 
moneys, such right of action will con-| that can be done in the way of its en- 
tinue for six years, and the consequence | forcement will convert such payment 
is, that for such period the right to| into an involuntary act. Courts have 
the moneys so paid will remain in sus-; frequently held that a payment ofa 
pense, and the public revenues, under | tax under protest will not have the 
the effect of such a principle, will be, | effect of reserving the right to sue for 
at all times, uncertain. So, under such/ the money so paid, and such was the 
a system, the parties suing will be en | decision in the case of Flower v. Lance, 
titled to their costs, and the loss from|59 N. Y. 603; but. in my estimation, 
that source would be very serious. the rule to be of any practical value 
Such a state of things I cannot but con-|must go beyond this and have the 
sider as repugnant, in a very large| measure already attributed to it, for 
degree, to the public interests. In | otherwise the party desirous of paying 
view then of the remedy afforded and! with a reserved right of reclamation by 
neglected, and of these political con-|action can defer payment until the 
siderations, in my opinion the true} public officer has committed an act 
doctrine is that the act of paying the| sufficiently aggressive, and in this easy 
assessment concludes the right of the | way defeat the entire operation of the 
party making it, at least so long as the/rule. I repeat that the true doctrine 
assessment itself remains in existence. | is, that the intendment that such a 
And such a payment, however made, payment is voluntary is not dependent 
it appears to me, is tu be taken as vol-| upon collateral circumstances, but is a 
untary, for I am entirely opposed to! presumption juris et de jure from the 
the notion, which has been entertain | very act. 
ed elsewhere, that the effect of such I shall vote to affirm the judgment 
act is dependent on the circumstance (on this ground. 








NEW JERSEY SUPREME COURT. 





SET-OFF—_NEW ASSESSMENT. wens of the city the sum of $2,727.64, 
| paid by the plaintiff June 23, 1875, for 


| grading, paving, curbing and guttering 
(Opinion read at Elizabeth. October 7, 1879. ] ann ee ane rage ope omg 
: ratified Dec. 18, 1871, for $2,127.54. 
Tried without jury by consent of} [nder the authority given by the city 





Turrell v. The City of Elizabeth. 


parties. charter (the original assessment having 
, y > Bmes | ‘ ‘ 
Mr. Hodges and Mr. G. P. Smith peen made under an unconstitutional 
> . | ee ° 
for plaintiff. provision in the charter) a new assess 


Mr. R. FE. Chetwood for defendant.| ment was made for the sum of $960 
Van Sycxet, J.: This is a suit to re- November 19, 1877. 
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The only question made in the case 
is whether the city is entitled to set 
off the new assessment against the 
claim of the plaintiff for the sum paid 
for the original assessment. The act 
of February 27, 1877, Rev., p. 1355, §1, 
makes the re-assessmcnt a legal set off, 
even if it would not be in the absence 
of such legislation. 

It is insisted by plaintiff that there 
is not sufficient proof to establish the; 
fact that a re-assessment has been 
made. Admitting that to beso, the 
plaintiff will be out of court, because 
there will be no evidence to show that 
the original assessment has been set 
aside, in which event the plaintiff can 
not recover anything. Davenport v. 
City of Elizabeth, ( Supra, p. 339.) 

The defendant consents that judg- 
ment be given for the plaintiff for the 
sum paid, less the new assessment. 
The new assessment must be credited 
upon the first assessment as of the day 
on which the first assessment wus rati- 
fied, the city being entitled to have the 
sum last ussessed ($960) on the day 
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the original assessment was so ratified. 
Jersey City v. Callaghan, Ct. of Errors, 
June, 1879. 

The plaintiff paid the city June 23, 
1875, $2,727.64. At that time the city 
was really entitled to the sum of $960, 
with interest from December 19, 1871, 
($235.20) making $1,195.20. The dif 
ference is $1,532.44. Interest on this 
to November 4, 1879 is $446.89. I 
find for the plaintiff in the sum of 
$1,979.33 and costs. 





ASSESSMENT. 


Fuller, who sues, etc., v. City of Elizabeth. 
[Opinion read at Elizabeth, October 7, 1879.] 





In case. 

Mr. G. P. Smith for plaintiff. 

Mr. Rh. EF. Chetwood for defendant. 

Van Syckex, J.: The plaintiff cannot 
recover in this case. The assessments 
which he paid have not been set aside. 
Davenport v. City of Elizabeth, Ct. of 
Errors, June, 1879, (Supra, p. 339.) 

I find for the defendant with costs. 





COURT OF CHANCERY OF NEW JERSEY. 


ESTOPPEL—ASSESSMENTS. 





The Mutual Life Insurance Co, of New York 
v. Norris. 
{Opinion Filed Sept. 26, 1879.] 

Where both parties have equal opportunity of 
knowledge and both act in iguorauce of the 
real state of the case, and the act done by 
one is rather the result of his own will or 
judgment than the consequence of the act 
of the other there can be no estoppel. 

There can be no estoppel witLout fraud act- 
ual or legal. 

A mortgagee who has paid an assessment for 
paving in the City of Elizabeth, which 





proves to be void under the decision in the 


Bogert case, cannot add the amount to his 
mortgage, although the mortgage expressly 
provided for his recovering back money paid 
for assessments upon the premises. 
On final hearing on bill, answer and 
replication and proofs taken vrally. 
Mr. E. Q. Keasbey for complainants. 
Mr. Robert S. Green for defendant. 
Tue Vicre-CHancetLor: This isa fore 
closure suit. No question is raised as 
to the validity of the complainants’ 
mortgage. The dispute is confined to 
the complainants’ right to tack to their 
mortgage debt a payment made by 
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them in discharge of an assessment 
imposed upon the mortgaged premises 
by the municipality within which they 
are situate. 

The mortgage provides that the de 
fendant shall pay all taxes, charges 
and assessments imposed by law upon 
the mortgaged premises, as soon as 
the same become payable, and that in 
case be does not, it shall be lawful for 
the complainants to pay them and add 
them to the debt secured by their 
mortgage. The mortgaged premises 
are situate in the city of Elizabeth. 
Prior to the execution and registry of 
the complainants’ mortgage. the mort- 
gaged premises were assessed with 
part of the cost of a pavement laid in a 
street adjacent to them, and they were 
subsequently sold to the city for a term 
of years for the payment of this assess- 
ment. This assessment is the subject 
of the dispute in this case. They were 
also sold several times, after the exe 
cution of the complainants’ mortgage, 
for the payment of other impositions. 
These sales did not, without additional 
action, affect the complainant's rights. 

The charter provides that the rights 
of 4 mortgagee whose mortgage shall 
have been recorded before a sale for a 
tax or assessment is made shall not be 
divested until he has had six months’ 
written notice of the sale and an op- 
portunity to redeem. Such notice was 
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end he made a formal application for 
another loan upon a stipulation that if 
it was granted the money should be 
applied as already stated. His appli- 
cation was rejected, and the complain- 
ants afterwards paid the assessment in 
dispute and also the other charges in 
arrear, and took an assignment of the 
rights of the city against the mortgaged 
premises. 

At the time these transactions took 
place both parties regarded the assess- 
ment in question as valid. Subsequent- 
ly the Court of Errors and Appeals de- 
clared that that portion of the charter 
by force of which it was imposed was a 
nullity. Bogert v. City of Elizabeth, 
12 C. E. Gr. 568. This adjudication 
deprived the assessment of all legal 
warrant. Unless, therefore, the com 
plainants ¢an show something in sup- 
port of their claim posses-ing greater 
efficacy than the law under which the 
assessment was made, they are not en- 
titled to recover. 

They insist taat the defendant's ap- 
plication for a loan, accompanied as it 
was by a promise that the money 
should be used to pay the assessment, 
was such an admission of its validity 
as will in equity preclude him after 
they have acted on it from disputing it. 
They rest their right to recover on an 
equitable estoppel. To constitute such 
an estoppel the defendant must have 














given to the complainants, and they | done an act or made an admission, the 
thereupon required the defendant to {natural effect of which was to influence 
pay the assessment in controversy and! the conduct of the complainants and 
also the other charges for which the, which has induced them to change 
mortgayed premises had been sold.| their position or condition, so that if 
They aggregated over $2,000. The |he is now permitted to deny the truth 
defendant professed inability to comply | of his words or conduct the complain- 
with this requirement, but stated if the ants must suffer harm. Mr. Justice El- 
complainants would make him a fur ih in Phillipsburgh Bank v. Fulmer, 2 
ther loan, to be secured by tlie pledge| Vr. 55, said: “ To constitute an estop- 
of other real estate, the money should) pel en pais there must be an admission 
be used to pay these burdens. Tothis| intended to influence or of such a na- 
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ture as will naturally influence the con- 
duct of another and so change his con 
dition as materially to injure him if the 
party making it is allowed to retract 
it. ‘In the case under consideration 
both parties seem to have acted in ig- 
norance of what the actual state of the 
law was. Where both parties have 
equal opportunities of knowledge, and 
they both act in ignorance of the real 
state of the case, and the complainant's 
act, which he says was induced by the 
defendant, appeais to be rather the re- 
sult of his own will or judgment than 
the consequence of the defendant's act 
or representation, there can be no es- 
toppel. Baldwin v. Richman, 1 Stock. 
399; Richman v. Baldwin, 1 Zab. 403. 

The main purpose of the doctrine is 
to prevent fraud: there can, therefore, 
be no estoppel without fraud, either 
actual or legal. Hence to import this 
virtue to a representation it must be 
made by a person with knowledge of 
the truth, or, what is the same thing in 
legal ethics, by a person whose duty it 
is to know the truth, to one who is ig 
norant of it. And he must make it 
with the intention of influencing the 
conduct of another or under such cir- 
cumstances as to show that he had rea 
son to beheve when he made it that it 
would influence the conduct of another. 
Kuhl v. Jersey City, 8 C. E. G. 84. 

He who seeks to take advantage of 
an estoppel must show that he has been 
misled by the words or conduct of an- 
other. Dewees v. Manhattan Ins. Co., 
6 Vroom 376. 

The case made against the defendant 





is in my judgment devoid of eve.y ele- 
ment of an estoppel. The complain- 
ants paid, not because they reposed 
confidence in the defendant's judgment 
or representation that the assessment 
was valid, but because they themselves 
thought it was valid and its payment 
was necessary to preserve their rights. 
In the whole of the business the com- 
plainants were represented by a lawyer 
distinguished alike for learning and 
acumen, and it is quite incredible that 
either he or they were influenced in 
the slightest degree by any statement 
of a legal proposition which the de- 
fendant may have made either directly 
or inferenrtially. It is much easier to 
believe that the defendant was influ- 
enced by the complainants’ conduct 
than that their action was induced by 
his. 

His application for a loan was the 
natural result of their demand upon 
him to pay, and when their counsel 
urged him to pay the assessment he 
had a right to understand that their 
counsel knew of no reason why it 
should not be paid, and of no ground 
upon which its validity could be as- 
sailed. 

The complainants are only authorized 
to add to their mortgage debt pay- 
ments which they have made in dis- 
charge of burdens imposed upon the 
mortgaged premises by authority of 
law: the payment in question having 
been made in discharge of an imposi- 
tion made without legal warrant, it is 
not recoverable. 
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CASES BEFORE THE INFERIOR COURTS. 


ESSEX OYER & TERMINER. complain about the conduct of the de- 
ceased on the preceding day. His 
HOMICIDE—MASTER AND SER- | iuquiries or complaints were responded 








VANT-— SELF-DEFENCE. to in abusive and profane language. 
And there is evidence that the deceas- 
The State v Blair. ed made threats to kill the defendant 


. 19, 1879. ; i 
[Filed Oct 1879. and his wife. 


Indictment for the murder of John| Op these facts standing alone the 
Armstrong. defendant cannot sustain his justifica 
Mr. Abeel.Prosecutor, and Mr. Stock- tion. No provocation or abuse, bow 


ton, Attorney General. for the State. | .yo, great, nor threats of personal vio- 
Mr. Weeks, Mr. Titsworth and Mr. lence will justify a homicide. 
. Parker for the defendant. These facts, though they may serve 
Depve, J., in the course of his charge | to explain and give color to the subse 
to the jury said: That the deceased | quent transactions, will not of them- 
came to his death from the effects of| selves justify the tuking of a life. If 
pistol shot wounds inflicted by the|the defendant's act was justified, its 
prisoner is not disputed. The only justification must be maintained by 
debatable questions are whether the proof that what he did was done in the 
accused incurred any criminal respon-|lawful exercise of the right of self- 
sibility from his act, and if so, of what | defence. 
grade of crime he should be convicted. Self-defence is one of the natural 
The defendant was the owner and | rights of any individual. It rests upon 
in possession of the premises on which|the natural right every man has to 
the homicide occurred. The deceased | protect his life, his person from an un- 
was a servant in his employ. He was/lawful assault upon him by another. 
discharged by the defendant and it be | If the defendant has satisfied you by 
eame his duty to quit the premises. | the evidence that he lawfully entered 
If after a reasonable time be refused|/upon the defence of bis person and 
to go, he became a trespasser and | pursued his defence in a lawful manner, 
might be removed from the premises| his justification will be complete, and 
by force, using no more force than was/|he will be entitled to an acquittal. 
reasonable and necessary. But ttat! In every case in which self-defence 
will not justify the defendant. A man |is relied on as a justification, two ques- 
cannot defend his property, other than | tions arise. First, whether the accused 
his dwelling house, or eject a tre--| lawfully engaged in the controversy 
passer from it, with the use of a deadiy | out of which the homicide grew, and 
weapon. prem whether his conduct at the 
The defendant on the evening in! time the fatal wound was given was 
question went to his barn to inquire or |lawful. The first of these questions 
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relates to the manner in which the 
accused became a party to the cuntro- 
versy ; the second to his situation and 
conduct immediately connected with 
the homicide. 

I will consider these questions sepa: 
rately and as applicable to the cireum- 
stances of this case. 

The homicide occurred at the de- 
fendant’s harn. He went there to en- 
quire of or complain of the conduct of 
the deceased. His expostulations oc 
casioned violent, threatening and abus- 
ive language on the part of the deceas- 
ed. After the dispute had proceeded 
some time the defendant left the barn, 
and obtaining his pistol, returned to 
the barn armed with a pistol. The 
defendant demanded the surrender of 
the keys, and the deceased ran up 
stairs, followed by the defendant, and 
was shot by him at the door of or with- 
in the upper room. 

This narration of events, without go- 
ing into particulars, which you are to 
find frem the evidence, is sufficient to 
illustrate the point at this time under 
consideration, the effect of the pres- 
ence of the accused at the place of 
dispute, armed with a deadly weapon. 

If « party goes armed to the place 
of dispute the intent with which he 
goes and his conduct at the beginning 
of the dispute become importunt ele- 
ments in this case. 

On these facts the State contends 
that the accused, irritated by the vio- 
lent language of the deceased and by 
his refusal to surrender the keys, arm- 
ed himself for the purpose of coercing 
compliance with bis demands; and 
used his pistol as the means of intimi- 
dating the deceased into the surrender 
of the kevs ; that the deceased, think- 
ing himself in danger, fled to the up 
per room for protection or to obtain 
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followed and shot by the accused. If 
you reach that conclusion from the 
evidence, the accused is without justi- 
fication or excuse. The endeavor to 
defend ur obtain property by intimida- 
tion with a deadly weapon is unlawful, 
and one who unlawfully provokes a 
conflict cannot, if overmatched, justify 
the use of a deadly weapon, to extri- 
cate himself from the danger into 
which his own misconduct has bi ought 
him. He must first abandon the pros- 
ecution of his unlawful purpose and 
retreat and put his adversary in the 
wrong before his right of self-defence 
arises. 

The defendant contends that he did 
not return to the barn armed with a 
pisto)] with the intent to engage in an 
affray with the deceased or to coerce 
him into compliance with his demands 
by intimidation. He insists that fear- 
ing for the safety of himself and his 
family while the deceased remained on 
his premises, he returned to the barn 
expecting to induce the deceased to 
surrender the keys and leave the prem- 
ises, and that he armed himself solely 
with a view of protecting himself from 
the violence of the deceased in case his 
defence became necessary. If you adopt 
that view of the evidence, the accused 
was not in fault in providing himself 
with a deadly weapon for his defence. 
He was under no obligation to abandon 
the protection of his wife and children 
or the control of his property because 
an infuriated person was upon it. 

The deceased had been discharged, 
and thereupon it was his duty to quit 
the piemises within a reasonable time. 
What was a reasonable time depended 
on the circumstances of the case. If 
his conduct was so violent that he 
could not Le left on the premises with 
siufety to the accused and his family, 


the means for his own defence, and wus | the accused might require his immedi 
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ate departure, and if he refused to go, 
might remove him with all reasonable 
and necessary force. To hold that in 
all cases and under all circumstances 
the owner of property is bound to re- 
sort to an action of ejectment or to a 
magistrate to secure him in the pos 
session of his property, would put 
property in the controi of the most 
irresponsible class in the community, 
especially in rural districts, where the 
population is sparse and magistrates 
are few and often inaccessible. The 
owner of property may not defend his 
possession by the use of a deadly 
weapon ; but he may remove the in- 
truder with all reasonable and neces- 
sary force short of taking his life. And 
if the circumstances are such that there 
are reasonable grounds for believing 
that while exercising this legal right he 
may be unlawfully set upon and put in 
peril, he may provide himself with ad- 
equate means of defence, responsible 
only for the manner in which he uses 
them. He cannot arm himself with a 
deadly weapon for the purpose of en 


gaging in an affray for the possession 


of his property, or for the purpose of 
coercion. In the use of snch a weapon 
he must stand solely in the attitude of 
self-defence, for the law regards the 
public peace as paramount to the rights 
of individuals iu property, and forbids 
its defence with a deadly weapon. 

To justify the accused in returning 
to the barn with a deadly weapon, you 
should be satisfied that he provided 
himself with it solely for the purpose 
of self-defence, and not with a view of 
engaging in an affray with the deceas- 
ed, with the advantage of being armed 
with a deadly weapon, or to provoke 
his adversary into a renewal of the 
quarrel. 


* * . . * * 


The foundation of the right to take 
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life by way of self-defence is necessity — 
necessity for resorting to any violence 
for self-protection, and necessity for 
using the means that were used to se- 
cure the defence of the person. An 
accused is justified in using force to 
defend his person only when force is 
necessary to accomplish that end. If 
the apprehended injury could be oth 
erwise avoided, he is bound to avoid 
the danger without resorting to vio 
lence, and if the circumstance be such 
as to require the use of force to repel 
the assault, he will be inexcusable if he 
carry his defence beyond the bounds of 
necessity. To justify the taking of life 
by way of self-defence, the danger must 
be immediate and must be actual, or 
else apprehended on __ reasonable 
grounds, of which the jury is to judge, 
The accused cannot make his own 
judgment of the necessity of slaying 
the deceased in order to defend him- 
self a justification of bis act. Whether 
the necessity for taking life existed 
must be determined from the situation 
of the accused at the time; but it is 
the province of a jury to decide wheth- 
er the circumstances were such as to 
furnish reasonable ground for appre- 
hending a design on the part of the 
deceased to take the life of the accused 
or to do him some great bodily harm. 
It is not enough that the accused be- 
lieved himself to be in danger unless 
the facts and circumstances were such 
that a jury can say that he had reason- 
able grounds for his belief. 

In determining whether the deceas- 
ed made all reasonable efforts to avoid 
the necessity for taking life, you are to 
consider his situation at the time the 
fatal wound was given. In some cases 
an accused is bound to retreat, in oth- 
ers he is not. If he can retreat with 
safety, and avoid the necessity of tak- 
ing the life of his adversary, he is 
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bound to adopt that course. But 
where his situation is so perilous as 
not to allow retreat without manifest 
danger to life or grievous bodily harm, 
he is under no obligation to fly, but 
may, if need be, kill his adversary. He 
is not bound to wait until his adversary 
has effected his destruction before he 
acts. 

You will perceive how important the 
issue is, as to the place where the de- 
ceased was when he received the first 
of his wounds, 

The deceased declares that he was 
shot while at the door endeavoring to 
enter the room. He wus then unarmed 
and had made no demonstration to- 
wards carrying his previous threats in- 
to execution. 





The accused, if he believed that the 
purpose of the deceased in going into 
the room was to arm himself, had a 
right to endeavor to prevent his en- 
trance by force, but he had no right to 
shoot him there, if he could obtain 
safety in flight. 

But if the deceased was shot after he 
got into the room and when he had 
armed himself, or attempted to arm 
himself with a deadly weapon, the sii- 
uation of the parties was changed. 
Could the accused, under such circum- 
stances, have resorted to flight without 
exposing himself to danger of life or 
great bodily injury? That is a ques- 
tion to Which you must respond. 





MISCELLANY. 


THE BLAIR TRIAL. 





guage, had run to his room for the purpose of 


: 
4 
; 

« 





getting a pistol which the prisoner knew to 
The trial of Joseph A. Blair at the Essex | be there, and that the prisoner, following him 
Oyer and Terminer for the murder of John | to prevent his obtaining the pistol, was un- 
Armstrong came to an end on the 22nd of Oc- | successful in this and shot him in self defense. 
tober ina verdict of not guilty. The trial |The case presented many interesting ques- 
was begun on the 6th of October, and the | tions, especially those relating to the law of 
case was closed on the 14th. Counsel occu- | Self defense and to the rights of a master in 
pied four days in the summing up, and on the | dealing with a servant after he has been dis- 
19th, after a short charge from the judge, the | missed and has refused to leave. 
case was given to the jury, who remained out | 





for ninety-seven hours. The case was watched | 
with the greatest interest by the whole com- | 
munity, and this interest was intensified by 
the long and painful suspense of the four 
days’ waiting for the verdict. The prisoner 
was a young man of good social position and 


OBITUARY. 


ADOLPHUS PENNINGTON YOUNG, 
Adolpbus Pennington Young, a member of 
the Essex County Bar, died of consumption 
at his home in East Orange, on the 6th day of 





excellent character. He had got into a quar-| October, 1879, aged about thirty-five years. 
rel with his coachman, and in the midst of it | He was the only surviving child of the late 
had gone to his house and procured a pistol, | Captain Aaron P. Young, and his wife Louisa, 
and then had followed the coacbman to his|a daughter of James W. Pennington. Mr. 
room and shot him there. ‘The defense was Young studied law with Lewis C. Grover, Jr., 
that the coachman, after abusing and threat-, passed his attorney’s examination in June. 
ening the prisoner in the most violent lan-, 1868, and his counsellor’s examination in No- 
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vember, 1877. His attention was mainly 
given tothe searching of titles, a duty for 
which he was specially qualified by his ex- 
treme accuracy and fondness for detail. He 
was for several year- Recording Secretary of 
the New Jersey Historical Society, to which 
position he was attracted by his taste for read- 
ing and historical investigation. Hig cheer- 
ful and even temper and kindness of heart 
made him a favorite, and his thorough devo- 
tion to duty earned the sincere respect of all 
who knew him. The many friends to whom 
he was endeared pay to his memory the tri- 
bute due to a fine character and a useful life. 


NEW BOOKS. 


A True Repusuic: By Albert Stickney. Har- 

per & Brothers, 1879. 

If twenty experienced lawyers with full 
knowledge of the history of popular govern- 
ment, and a keen sense of its shortcomings, 
should each draw up a plan for a true Re- 
public, we should have twenty valuable con- 
tributions to political science, but we should 
also have twenty ditierent schemes, and be 
more at a loss than ever which to choose—if 
choosing would do any good. This book is 
Mr. Stickney’s plan, and he deserves credit 
for a bold and able effort to amend the evils 
in our system. It is a good sign that our 
thinkers now point cut errors and dangers, 
rather than glorify our form of government 
as the perfection of human wisdom. The au- 
thor has carefully studied the political history 
of England and this country and uses his ma- 
terials with skill in enforcing his views. We 
suppose he would scorn to belong to either of 
the political parties, for throughout the whole 
volume he denounces the party, the tyranny 
of party organization, and the whole machin- 
ery of party management with a vigor which 
is almost spiteful. In fact party seems to be 
his bug-bear. He ascribes to it most of the 
evils that have attended the development of 
popular government. He calls it & monster, 
and seems to consider it us a sort of evil 
genius prevading our political life which must 
be exorcised before we can expect to have a 
true republic. This devil once cast out from 
the body politic, he sees no difficulty in at- 
taining the perfection of free government. He 
does not tell us, however, what is to take its 
place; what forms of healthy controversy, 
what incitements to earnest political endeavor, 
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or what modes of appealing to popular judg- 
ment or great questions are to be adopted. 
He only says, abolish party, elect the best 
men to office, never be anxious for place or 
power, never strive for the loaves and fishes-- 
and all will be well with the State. This is 
only to say ‘* be good and you will be happy,” 
a precept which we fear is too true and gen- 
eral for practical use among the diverse ele- 
ments of our republic as it is and as it must be. 

Having eliminated this fatal element of 
party, Mr. Stickney proceeds to construct his 
ideal state. He shows how by a sort of spon- 
taneous generation the best governing forces 
will be evolved from our political materials 
and how we shall get the best servants and 
the best service, in the judiciary, the legisla- 
tive and the executive departments. To these 
three branches he devotes separate chapters, 
and proposes radical changes which we have 
not space todescribe. The most striking are 
the election of a Legislature of 500 members 
for life, with supreme power to make all laws, 
to raise and disburse revenues and to remove 
all officers from the President down, but with 
no power to appoint,—the tenure of all execu- 
tive offices unti] removed for inefficiency or 
misconduct,—and the direct responsibility of 
each officer to the head of his department. 
He works out his system in minute detail, and 
seems confident that if only party passions 
can be stilled, and party machinery demolish- 
ed, universal suffrage, working smoothly in 
the channels he points out, will at last pro- 
duce a true republic. And this is evidently 
not the dream of an enthusiast, but ,the con- 
viction of a thoughtfuland able lawyer actively 
and honorably engaged in professional pur- 
suits in New York. We fear that his sine qua 
non will make his scheme in fact but a dream. 
Party spirit is a spirit that ‘* will not down,” 
in empire, kingdom or republic. We must 
take men as they are, and human passions 
and motives, acting with better methods and 
ever seeking higher ends, must work out the 
governments that are to be. ‘The changes 
proposed by Mr. Stickney would require also 
a change of our name, to the United States of 
Utopia. 


COMMENTARIES ON MORTGAGES AND VENDOR'S 
Liens by Henry M. Herman, Volume I. 
New York: Cockroft & Co., 1879. 

The title Commentaries seems to belong to 
such works as those of Blackstone and Kent, 
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and yet itno doubt expresses the purpose of 
the author in writing this book, which is 
rather a commentary on the law of mortgages 
than a statement of what the law is. Mr. 
Herman has strong opinions as to what the 
law ought to be and frequently advocates 
these opinions with the earnestness of a coun- 
sel writing a brief. His view of a mortgage 
as an hypothecation, a mere lien or security 
for a debt, is no doubt true upon principle and 
the view which will ultimately prevail, but it 
is not safe yet to ignore the common law doc- 
trines which still govern so many aspects of 
the subject. After discussing the originjand 
nature of a mortgage, Mr. Herman devotes a 
long chapter to the property subject to mort- 
gages and herein treats of fixtures and es- 
pecially rolling stock upon railways, advocat- 
ing earnestly the doctrine of Williamson v. 
N. J. Southern R. R. Co., 29 N. J. Eq. 311, 
which he cites at length, calling it a decision of 
the Supreme Court on appeal from Chancery. 
The second book treats of all the various con- 
tracts, conveyances, and circumstances which 
in law constitute a mortgage, and the third, 
under the title of the essentials of a mortgage, 
discusses the consideration, the description of 
the property and the conditions. This divis- 
ion is logical and clear, but whether it is com- 
plete we cannot judge until we have seen the 
second volume. 

The work shows much thought and an 
earnest endeavor to reach the true principles 
of the law, but its excellence is obscured by 
the defects in the style. The sentences are 
often long and labored, and the same thought 
is frequently repeated in various forms. The 
author is a German and seems not to be able 
to handle our language with perfect ease. We 
cannot help noticing occasional mistakes in 
grammar and frequent misuse of words. ‘Take 
this sentence for example, ‘* Can the things 
employed in the use of a road be considered 
as part of it and of the real estate, or is it to 
be regarded as personal property.” Is it the 
road or real estate which is to be regarded as 
personal property, or is it the things that are 
Again : *‘ The position of the 
party. whether tenant or mortgagor, cuts no 
Jigure in the case ; nor the intention of the par- 
It is placed upon the track, &c.” This 
sentence makes the ludicrous suggestion of 
what asorry figure the party would cut if 
placed upon the track before an approaching 
train. Faults of this kind can be corrected 


referred to? 


ties. 
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by the exercise of sufficient care, and we trust 
that in the second volume the author will 
write less laborously and more simply and di- 
rectly. ‘The index is to appear in the second 
volume; we hardly dare to hope it will give 
us as much amusement as we derived from the 
index of Herman on Estoppel, for the author 
has since learncd to make an index which is 
practical and useful rather than amusing. 


An AnatyticaL Dicsst of the Law and Prac- 
tice of the Courts of Common Law, Di- 
vorce, Probate, Admiralty and Bankruptcy, 
and of the High Court of Justice and the 
Court of Appeal of England, comprising 
the reported cases from 1756 to 1878,found- 
ed ov the Digests of Harrison and Fisher, 
by Ephraim A. Jacobs, of the New York 
Bar, vol. Il. New York : George 8S. Diossy, 
1879. Ed, A. Veghte, publishers’ agent, 
Somerville, N. J. 

This new edition of Fisher’s Harrison has 
not only the advantage of including allthe ma- 
terial of the annual Digests since 1869, but 
also the merit of more complete subdivision 
and of an arrangement of selections with 
catch words and sub-headings in black-faced 
type, which makes it much easier of reference. 
The merits of Fisher’s-Harrison are too well- 
known for remark, and this edition removes 
much of the difficulty that was met with in 
using it. In a Digest covering so long a 
period it is not to be expected that all the 
cases will be found, but leading cases upon 
every subject are given, and the cases that 
are mentioned are stated fully and themselves 
contain references to all other cases of any 
importance. This edition is well printed and 
can be had for less than half the price of the 
English edition of 1869. 





Tue Stupent’s Law Dictionary, New York, 
George S. Diossy, 1879. Ed. A. Veghte, 
agent. Price $1.50. 

This is a very convenient manual fur ready 
reference in the course of a student’s law stud- 
ies. The definitions are accurate and com- 
pact, and itis the brevity of the definitions 
and not the omission of words which brings 
the book within such a small compass. 


LOTTERIES. 





The recent order of the Post-office depart- 
ment of the United States directing all com- 
munications in regard to lotteries to be re- 








352 


jected from the mails. is in curious contrast 
with an act passed by the legislature of New 
Jersey upon the recommendation of Congress 
little more than a century ago. The compar- 
ison is especially interesting as an example of 
the changes in public opinion upon questions 
of morals. The act was passed February 13, 
1777. The preamble was as follows : ‘*Where- 
as it hath been recommended by Congress to 
the Legislatures of the United States respect- 
ively to pass such Laws as will most effect- 
ually tend to prevent the counterfeiting or 
forging the Tickets of the publick Lottery” 
and by Section I it is enacted ‘‘That any Per- 
son who, from and after the Publication here- 
of, shall counterfeit or alter any Ticket of the 
said publick Lottery, or utter, sell or offer for 
Sule, any Ticket so counterfeited or altered, 
knowing the same to be so counterfeited or 
altered as aforesaid, and be duly convicted 
thereof, shali be adjudged guilty of Felony 
without Benefit of Clergy, and be punished 
-with Death.” 


VICE-CHANCELLOR’S CALENDAR 





NOVEMBER AND DECEMBER. 


| The place of hearing is Newark, at 10 a.m., 
unless otherwise stated. | 


Nov. 3, Schenck v. Wiener. Mr. Osborn, 

Mr. Schomp. 

‘* 6, Smith v. White. Mr. Herbert, Mr. 
Keen. 

** 10, St. Mary River Lumber Co, v, Whit- 
ney. 2P. M. 

** 11, Mechanics Bank v. Squire. Mr. 
Condit, Mr. Lilly. 

‘* 12, Pidcock v. Skinner, Mr. Allen, Mr. 
Shipman. 

‘* 12 Collen v. Lawless. 1 P. m. 

** 18, Donovan v. Donovan. Mr Guild, 
Mr. Morrow. 

** 13, Vroom v. Avene. Messrs. Gaston 


& Bergen, Mr. Morrow. 





sé 


. 


‘ 28 Levermore v. McNair. 


* 31, Nat. Bank of N. Y. v. Graham. 
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18, Haydock’s Ex’rs v. Haydock. Mr. 
Berry, Mr Vail. 


19, Same v. same. 


19, Brewster v. Brant. Mr. Berry, Mr. 
Shafer. 

19, Parker v. Hart. Mr. Gummere, Mr. 
Hart. 

* 20, Brabazon v. Fivan, Mr. ——, Mr, 

Kingsley. 

20, Hartford v. Hartford. Mr. Strong. 
Mr. Scudder. 

20, Meredith v. McCoy. Mr. Strong, 
Mr. Demott. 


» Norman v. Jewett, Receiver. Mr. 
Hoxsey, Mr. C. Parker. 

Hill v. Noyes, Keceiver. Mr. Taylor, 
Mr. Stevens. 

Faber v. Hall. 
Mr. Whitehead. 


Agatz v. Horsman. 


Mr. L. McCarter 


Mr. Wallis, Mr. 


Smith. 

. 2, Post v. Van Houten. Mr. Hoxsey, 
Mr. Hopper. 

3, Same case. 

4 “ce “é 


‘ 9, Benedict v. Pillsbury. Mr. Han, Mr. 


Van Giesen. 

10, Same case. 

11, Union Stone Works v. ——. 
Cohe, Mr. Penny. 

16, Standford v. Lyon. 

17, Same case. 

18, Parsons v. Parsons’ Ex'rs. 
row, Mr. Munn. 


Mr. 


Mr, Mor- 


Mr. Coult, 
Mr. Taylor. 

24, Same case. 

30, Vansyckel v. Bird. Mr. Vansyckel, 
Mr. Bird, Mr. Kuhl. 

Mr, 
Jobs, Mr. Stevenson. 

31, Same case. 

31, Creveling v. Haines. Mr. Jeffery,Mr. 
Harvey. 











